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On December 23, 2010, the U.S. Environmental Protec-
tion Agency (EPA) entered into two settlement agreements 
requiring the Agency to incorporate greenhouse gas (GHG)
emissions into the new source performance standards 
(NSPS) for natural gas, oil, and coal-fired electricity-gener-
ating units and petroleum refineries. The settlement agre-
ments also require the EPA to provide the states with guide-
lines to develop emissions standards for existing sources 
within their borders. The EPA has considerable discretion 
in establishing the standards and guidelines, andit is not yet 
clear what these regulations will require. For more informa-
tion on the Clean Air Act and efforts to regulate GHG emis-
sions, see the Nicholas Institute’s Primer on GHG Regula-
tion under the Clean Air Act: PSD, Title V, and NSPS. 

SETTLEMENT AGREEMENTS

The EPA’s impending action is the result of a settlement 
agreement to resolve a lawsuit brought by eleven states, 
two local governments, and several environmental groups, 
asserting that the EPA was required to include standards 
of performance for GHG emissions in the NSPS for power 
plants and refineries published in 2006 and 2008, respec-
tively, and had failed to do so. In addition to requiring the 
EPA to set performance standards for new and modified 
units and to issue guidelines for existing units, the settle-
ment agreements establish a timeline for compliance. The 
EPA must propose performance standards and emissions 
guidelines for power plants by July 26, 2011, and for refiner-
ies by December15, 2011, with final standards and imple-
mentation guidelines issued by May 26, 2012, and Novem-
ber 15, 2012, respectively. The timeline for refineries allows 
the EPA additional time to conduct a risk and technology  
review of current air toxic standards so that it can address 
several pollutants from refineries in a comprehensive man-

ner, which the EPA believes will result in greater emissions 
reductions.1

NSPS RULEMAKING PROCESS

Since the issuance of the settlement agreements, the EPA 
has stressed the importance of public and stakeholder 
outreach in developing the standards2 and held five listening 
sessions in February and March to seek feedback from elec-
tric power and petroleum refinery industry representatives, 
environmental and environmental justice organization rep-
resentatives, state and tribal representatives, and coalition 
group representatives. The EPA accepted written comments 
on the planned rulemakings through March 18, 2011.

Performance standards set by the EPA require electricity-
generating units to meet a specific performance level, but 
do not impose a specific method by which this level must be 
achieved. In crafting the performance standards and emis-
sions guidelines, the EPA will take the cost and availability 
of control options into account. The EPA is required to set 
performance standards at a level that has been “adequately
j

1 Settlement Agreement for Petroleum Refineries, retrieved from 
http://www.epa.gov/airquality/pdfs/refineryghgsettlement.pdf.
2 Press Release, Environmental Protection Agency,
EPA to Set Modest Pace for Greenhouse Gas Standards/Agency stresses 
flexibility and public input in developing cost-effective and protective 
GHG standards for largest emitters (December 23, 2010).

Author Affiliations
* Nicholas Institute for Environmental Policy Solutions, 
Duke University

Citation
B.R. Pearson, J. Monast. 2011. “Primer on GHG Regulation under 
the Clean Air Act: NSPS Rulemaking Process.” NI PR CAA-1. 
Durham, NC: Duke University. http://nicholasinstitute.duke.edu/
publications.



IMPLEMENTATION 

6

New and Modified Facilities 

7

8

Existing Facilities 

9

10

FOR FURTHER INFORMATION, SEE:  

 

http://www.epa.gov/airquality/pdfs/111background

.pdf

 

http://www.epa.gov/airquality/pdfs/settlementfacts

heet.pdf

 

http://www.rff.org/RFF/Documents/RFF-IB-11-

02.pdf
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in 2005 to help decision makers in government, the 
private sector, and the nonprofit community address 
critical environmental challenges. The Nichols Institute 
responds to the demand for high-quality and timely 
data and acts as an “honest broker” in policy debates by 
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