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The major market failures over the past year were largely 
caused by a combination of excessive risk-taking by mar-
ket participants, a lack of effective government oversight 
and/or a lack of jurisdiction over the markets, and a lack 
of transparency. In addition, the petroleum price spikes in 
summer 2008 highlighted concerns about manipulation/
excessive speculation affecting energy prices. The American 
Climate and Energy Security Act (the Waxman-Markey bill) 
includes provisions to address many of these concerns. In 
addition, the bill includes a subtitle to strengthen regulation 
of other energy commodities.

Subtitle D– Carbon Market Assurance

The bill makes some fundamental market design choices at 
the outset:

•	 Creating a separate regulatory frameworks for the trad-
ing of allowances and allowance derivative instruments;

•	 Including verified offset credits in the definition of 
“allowances” for the purpose of the market oversight 
provisions, although the bill excludes initial contracts to 
fund the development of offset projects;

•	 Choosing not to restrict who may trade in the carbon 
market; and

•	 Allowing multiple registered exchanges to trade allow-
ance-based instruments rather than requiring that all 
instruments trade on a single platform

The bill articulates a series of standards for oversight 
of the allowance market. Under the bill, the Federal 
Energy Regulatory Commission would regulate the al-
lowance market and must promulgate regulations that: 

•	 Prohibit fraud, manipulation, excessive specula-
tion;

•	 Facilitate compliance with emissions limits;

•	 Ensure transparency;

•	 Set position limits and margin requirements, as 
necessary;

•	 Create a national market system;

•	 Limit or eliminate counterparty risks, market 
power concentration risks, and other risks associ-
ated with over-the-counter (OTC) trading;

•	 Create standards for trading facilities (i.e., ex-
changes) and clearing organizations; and

•	 Other requirements necessary to preserve market 
integrity and compliance1

The bill establishes similar requirements for the allow-
ance derivatives market but delegates to the President 
and an interagency task group the authority to create 
appropriate regulations. In the event the interagency

1 HR 2454, § 341(b)(2)&(c)(2).
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