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Q1. Could you provide us with an overview of the recent trends in climate legislation in Europe, and
how it compares to the US situation?

In fact, the United States of America used to have progressive environmental legislation in the past. They were
one of the first country worldwide to have the Clean Air Act for instance. But that's 30 or more years ago. They
worked on this basis, they created the Federal Environmental Protection Agency, etc. But in the past few years,
and especially under the outgoing government, they have backpaddled, to say the least. As you know, yesterday
it became effective that the United States left the Climate Paris Agreement. Also, the US has created a senseless
investment bubble in the fracking of fossil gas. And there are many areas where they have curbed down the power
of the environmental protection agency. Of course, there are also the states governments, not only the Federal
government, and some have strong environmental legislation. But the message to the outside world during the last
years was quite detrimental. In Europe on the contrary, it was also not an easy pathway, but Europe has been
serious and honest about coming to terms with Greenhouse gases emissions, and about following the Paris
Agreement to strive to reach the 1.5 limit of temperature rise.

In Europe energy and environment are the joint responsibility of the European Union and the Member States.
So, in order to reach international targets, they have to be translated first into European climate regulations, which
by the way is unique for such a transnational organization in the world. Then many Member States have also
adopted their own climate legislation. Germany, for example, has a Climate Act and we talked at the conference
about other countries as well. So, to conclude, I think the difference between the US and Europe is that we have
a momentum for positive change in Europe, which has not been there, on the national level at least, in the United
States.
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Q2. In your presentation at the conference, you emphasized on issues of legal standing to bring climate
lawsuits at the EU level. Could you share your analysis of this hurdle?

It's a special problem related to access to court at the European level. The principle in European procedural
regulation is as follows: Everybody, be it a Member State, an industry, the European Commission itself when it
is not her own decision, or an individual citizen, all can bring cases to the European Court, especially with the so-
called annulment plea, against the decisions issued by a European Institution. The problem is that an individual
or an NGO have to prove that themselves or their members are directly and individually impacted by the decision
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in question. This is the so-called Plaumann formulal. The problem here is that proving that you are directly and
individually impacted is always very difficult, because normally, a law or regulation is addressed to all. It's not
an individual decision. But even in cases where we had a Commission decision (not a regulation) and the plaintiffs
thought they were effectively affected by it, standing was denied by the court because they were not individually
addressed by the decision, which was addressed to the Member States. This jurisprudence makes it very difficult
for individuals and civil society groups to get pass the hurdle of admissibility.

I can give you a recent example from my own practice. There was a decision issued by the European
Commission to the government of the United Kingdom, authorizing it to give state aid for the construction of a
new nuclear power plant. My clients, the plaintiffs, were German independent power producers and Greenpeace
Energy, which is also a registered corporate power supplier in Germany. They asked me to go to court against the
decision because they claimed that when so much nuclear power would come into the interconnected grid, it
would affect the energy market in Germany as well. So, we went to court, but we could not cross the hurdle of
admissibility. For the court, the decision was addressed to the UK and so it was not direct enough.

Let me turn now to this European Climate case brought by families from Europe, Kenya, Fiji and a youth
association of indigenous people in northern Scandinavia®. In May 2018, they introduced their case to the
European Court of first instance, which we call the General Court, referring to the protection of their fundamental
rights. We have basic rights provisions in the European Charter of Human Rights, which can be used as a legal
basis to challenge EU legislation in the European Courts. We also have articles in European treaties providing for
high standards of environment protection, and we also have articles in the various member states jurisdictions for
the protection of the environment, and in some Member State even at the level of the fundamental rights.

So this group of families went to the European Court, because they argued that the European parliament and
the Council of the European Union had not put into place climate protection objectives that were strong enough
to help curb down temperature increase by 2030. And here again, unfortunately, following the logic | just
described, the general court refused admissibility on standing grounds.

It is interesting to read the reasoning of the general court to issue this non-admissibility decision. They said:
“it is true that climate change is affecting the plaintiffs one way or the other. But they are not individually
concerned in the legal sense of our procedural setting in the European Court.” It is not a question of the intensity
or severity of the impact on the plaintiffs, but of exclusivity, in the sense that the EU decision would have to single
out this group of people, as being individually and directly concerned, as opposed to the whole population. So in
my view, it is now a dead end jurisdiction, if | may say. Because under these admissibility conditions, with the
climate damage, we will never have standing before the European court. The plaintiffs have appealed this decision
to the higher level, the European Court of Justice. We will see what the European Court of Justice will decide on
this issue of individual concern when they rule on the admissibility of the case. The appeal was introduced in July
2019, so | think this decision should come out within the next 6 months.
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11n 1965, Plaumann and Co, a German corporation doing import business brought a lawsuit against the European
Commission, requesting the annulment of its decision to refuse the partial suspension of custom duties on fresh
mandarins and clementines. The European Court of Justice decided that Plaumann and co did not have standing
to sue under EU law because it was not concerned by the Commission’s decision in a distinctive and personalized
manner. This very restrictive interpretation of “individual concern” is now known as the “Plaumann test”.

2 Ten families and an indigenous group filed the Armando Carvalho case, also known as “People’s Climate case”
in 2018 against EU institutions, arguing that the EU’s climate goals and policies were inadequate to prevent
climate change and therefore violated their fundamental rights of life, health, occupation, and property. However,
the court dismissed the case on the basis that the plaintiffs lacked standing, since they could not prove that they
were uniquely and directly affected by EU’s climate policies. The plaintiffs appealed the decision in 2019.
Decision by the European Court of Justice is pending.
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Q3. As you have mentioned fundamental rights as legal grounds for climate litigation in Europe, could
you expand on the sources of rights which may be considered in the member states courts and European
courts?

As a lawyer, | would say there is a whole concert of articles you should combine. We do not have a specific
article on climate protection in one of our European treaties. But we have fundamental rights, we have the
European Charter of Fundamental Rights. For example, there is a right to a sustainable livelihood. We also have
many articles on the protection of the environment in the Treaty on the European Union. So | don't think it is
difficult to find enough legal ground. The problem we have is to be able to go into the reasoning on the merits of
cases.
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Q4. In many climate cases, we see difficulties with causality, that is how to prove that the damage is
cause by climate change rather than other factors. How would you approach that issue?

This issue is not only for the judge to decide, but also an issue of who is responsible to prove the causality
link. For example, many years ago, there were several cases concerning high levels of leukemia among young
children living in the vicinity of nuclear power stations. People flighted for many years, but they could not pass
the burden of proof. They could never get through because they could not prove that “this power station is killing
my child”. But since then, the legislation on the burden of proof has evolved and become a little bit easier in many
Member States. Now if there is pollution and damage, it is for the other side (the polluter) to prove they have not
caused the damage. This is a very important progress.
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Q5. There are now also climate cases brought to European judges involving transnational groups of
plaintiffs, including some from outside the EU. In your presentation you talked about one of these cases
brought to German courts involving plaintiffs from Nepal and Bangladesh. Could you introduce this case
and its potential to spur future climate litigation globally?

In Germany, foreign citizens can bring cases to the Constitutional Court on several grounds, because there are
universal rights in the constitutions. There are rights that only Germans can claim, and there are universal rights
that everybody can claim. The rights to the integrity of person and the right to health are such universal right. So
it was not difficult for non-Germans to join this case. This case has claimants from Peru, and so forth. There is
also another case targeting coal power plants brought by nine youth from several regions of Germany, who make
claims similar to the plaintiffs before the European court; i.e. they claim that the German climate legislation is too
weak, that it does not enough to protect their rights. Both cases will be heard together by the Constitutional Court.
And the interesting thing is that we have observed signs of an openness of the part of the Constitutional Court to
consider the merits of these cases. Because, as | said at the conference, the Constitutional Court is now collecting
comments and questions from the German government and from the German parliament on these cases.

This issue speaks to the role of the Constitutional Court and the role of courts in general, in climate
policymaking. The judicial system in the European Union and its Member State, and so also in Germany, is based
on the separation of power between three pillars: the judiciary, the executive, and the legislative. The justiciary is
completely independent from the legislator and from the administration. That is very important, and therefore, the
Constitutional Court of Germany has been able to issue many decisions on many issues, stating that certain laws
failed to comply with the constitutions and had to be reformed. In these cases, often the Court will give a timeline
to enable the legislator to come up with improved legislation. So, this could also happen in these two climate cases
pending before the Constitutional Court. There have been intensive debates about it. | could foresee the
Constitutional Court setting some indicators of sufficient climate action. They would have to acknowledge that
the German government has adopted climate targets, but then the question is: can the court really judge whether
these climate targets are strong enough? I think they may go into this direction, and the court could at least decide
that the German government has to bring more scientific evidence to prove that their targets and their pathway to
reach this target is sound.
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Q6. You have also mentioned in your presentation that failed climate cases may still be useful to mobilize
society and the political arena. Can you explain how you see litigation playing a role in building momentum
and ambition for global climate governance?

I cannot pinpoint to you that it is because the families went to court or because we have these various climate
litigation cases. But what is clear is that people are no longer silent; they have become very active, they have
become as active as what you could see with environmental movements against pollution and health issues in the
1970s, especially in Germany, which I know best. So we have seen such movements in the past, and now they’ve
started again, with “Fridays for Future” and all these things together. It is a creative situation, with lots of criticism
and courage displayed, which I think partly explains why the current president of the European Commission, Ms.
Von Der Leyen, put forward this Green Deal. She certainly felt encouraged by the public and by these litigation
cases.

Noticeably, the Commission has also proposed a new Climate Law. In fact, the Commission had issued a first
proposal, and some weeks later, it amended its own proposal with an even more stringent target, which is the 55%
emissions reduction target by 2030 that we have now. The European Parliament went even further than that and
initially proposed a 60% reduction target. So, | think these climate cases before the court have been heard by
politicians.
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