Plastic Reduction and Circular Economy Act 2021 No 31

‘07 ] ".“A\'\

N7
ORTA RECEY 2o RA_NITEs
T At <>

New South Wales

Status information

Currency of version
Current version for 29 November 2021 to date (accessed 16 October 2022 at 07:18)
Legislation on this site is usually updated within 3 working days after a change to the legislation.

Provisions in force
Some, but not all, of the provisions displayed in this version of the legislation have commenced. See Historical
Notes

Note—
Amending provisions are subject to automatic repeal pursuant to sec 30C of the /nterpretation Act 1987 No 15 once
the amendments have taken effect.

Responsible Minister
Minister for Environment and Heritage

Authorisation

This version of the legislation is compiled and maintained in a database of legislation by the Parliamentary
Counsel's Office and published on the NSW legislation website, and is certified as the form of that legislation that
is correct under section 45C of the /nterpretation Act 1987.

File last modified 29 November 2021.

Certified by the NSW Parliamentary Counsel as being published on www.legislation.nsw.gov.au Page 1 of 45


www.princexml.com
Prince - Non-commercial License
This document was created with Prince, a great way of getting web content onto paper.

https://legacy.legislation.nsw.gov.au/*/view/act/1987/15
https://legacy.legislation.nsw.gov.au/*/view/act/1987/15/part6a/sec45c

Plastic Reduction and Circular Economy Act 2021 No 31 [NSW]

Plastic Reduction and Circular Economy Act 2021 No 31

; .&El PZAIN
< W Qu <

New South Wales

Contents
LONG LI1@ ...t 5
Part 1 PrelimiN@ry ... 5
T INAME OF AC ettt oottt e ookttt e oo kb et e e m b et e e e e aabe e e e e nbe e e e e anbe e e e e enteeeeanneeeeanee 5
P O] 110011 Ter=Y o o =Y o | OSSR 5
B o] =Y o3 3 o Yo SR 5
I T T 1T 1 USRS SR 6
5 PrecautioNary PrINCIPIE ... ..ttt e ettt e e e e bt e e e e hb et e e e aat e e e e e sabbe e e e e nbb e e e e anbaeaeeanreeeeannee 6
6 Extraterritorial @appliCation Of ACL.........ccuuiiiiiee et e e aaes 6
Part 2 Prohibited items ... 7
A (e a1 o1 C=To o] F= 1S3 1 w1 (=T o SRS 7
e 1=t T [ IR =g Lo F= T o[RS 8
9 Offence of supplying Prohibited IEMS ........ooiiii e 9
Part 3 Product stewardship requirements and targets ... 9
DivisSion 1 PreliMiN@ary ...ttt 9
O B = T 1T 1 PSRRI 9
11 Meaning Of “Drand OWNEI ...... .o ettt e oo a et e e e sbb e e e e aabb e e e e e nbe e e e e nbeeeeeanbeeaeeannes 9
A L= Lo T o o] YU o] o) R OPPRRTPRRN 10
Division 2 Product stewardship requirements and targets....................c.coccoooooiiiiecceecee, 10
13 Product stewardShip reQUIrEMENTS .......c.uiiie et e e et e e e e e e e st e e e e s ssteeeeasneaeesanseeaeeanneeeenan 10
14 Minister may set product stewardship targets ............ooiuiiiiiiiiiii e 11
15 Offence—failure to comply with product stewardship requirement or target...........cccocoiiiiii e, 11
16 Record KEEPING FEQUITEIMENTS ........uiiiiiiiiii ettt ettt e et b et e e e sttt e e e e s bt e e e e sbe e e e e anbe e e e e annbeeaeannreeeaan 12
A 2 Gl ToT LT T =To U 1T =T g =T RS 13
18 Regulator may publish certain iINfOrmMation ............oouiiiiii e e e s 13
Division 3 ACHION PIANS ..o 13
19 Requirement to prepare aCtion PIAN ...........ooiiiiiii e 13

Current version for 29 November 2021 to date (accessed 16 October 2022 at 07:18) Page 2 of 45



Plastic Reduction and Circular Economy Act 2021 No 31 [NSW]

20 Regulator may approve, or direct brand owner to resubmit, action plans ............cccccoiiiiiieee i 14
21 Requirement to hold approved action plan before supply of regulated product.............cccoeviiiiiiiiiiiiieee. 15
22 Powers of regulator—action PIANS .........cuiiiiiiii s 15
23 Review of certain deciSions DY regUIALOr...........cuii it 16
Part 4 FinancCial @SSUIFANCEeS ...................cooiiiiie et 17
24 PUIPOSE Of Pt ...eiiiiiiiie ittt et e oottt e e e ettt e e e e s b ae e e e e aae e e e e essa e e e e ansseeeeasseeeeaasssaeeessseeeeasseeeenanes 17
25 Requiring fiNANCIAI @SSUFANCES ......c.cciuiiieeiciiiieeeiiee e e st e e e st e e e st e e e e s seeeeesssseaaeeasseeeeaansseaeesansaeaeassnseeesansseneenne 17
26 Restriction on requiring fiN@NCIAl @SSUMANCE.........cuuiii it e e e e e e s e e e e steaeeesnaeeaeanes 17
27 Amount Of fINANCIAI BSSUIANCES .......oiiuiiiii ittt e e e et e e e et e e e e et ee e s anbeeaeaanneeeeeansseeeeennee 17
28 Guidelines about fiNANCIAl @SSUIANCES ...........uiiiiiiiiii ettt e e et e e te e ene e et e e e e e e e aaeeeaseeeanneeaneeas 18
29 Regulator may carry out certain actions if brand owner fails to carry out action ............ccccocoviiiiiii i, 18
30 Recovery or funding of reasonable costs from financial aSSUranCe ............cooviiieiiiiiee i 18
31 Lapsing Of fIN@NCIAl @SSUFANCE ..........oiiiiiiiiii ettt ettt e e e e ene 19
32 Liability of regulator, State and OtNErS ..o 19
33 Financial assurance not to affect other action ... 19
34 Disputes regarding call on or use of financial @SSUIANCE ..........cciiiiiieiiiiee et e e 19
Part 5 ENfOrCemMENt. ... e 20
TSR B = {111 o] o I PRSPPSO 20
LG Ofo] a0 o) [F=T g LTI g o) (o7 =T SRR 20
37 Offence—non-compliance With StOP NOLICE .........ooiuiiiiiii et 21
38 Offence—non-compliance with compliance notices other than stop NOtICES ...........ccveiiiiiiiiiiiiie e 21
39 COMMENCEMENT ...ttt h ettt ekt e et ettt et e e o e bt e o ettt e a et e eh et e e as et e bt e e nb e e e b e e e beeeneneeanees 21
40 Fee to recover administrative COSts Of reguIAtor ...........c.ooiiiiiiiiii e 21
41 COMPlIANCE COSE NOLICES ......eiiiiiiiiei ettt ettt e e e s bttt e e e aa bt e e e e bbb e e e enbe e e e e asab e e e e anbaeeeeannbneeeannes 22
42 Recovery Of UNP@id @MOUNTS. .........iiiiii ettt ettt ettt e et e et e e e s ee e s aeee e see e aneeeameeeeneeeaneeeanbeeeneaennneean 22
G /[T o] L= g o Ao YOS SS 22
44 Revocation or variation Of NOLICES .........uiiiiiiiie et e e e e et a e e et e e e e anaeeeeenes 22
45 Action in event of failure to comply, including power to enter land ... 22
46 ODSIIUCLION Of PEISONS ...ttt e et e e et e e e et e e e e s ta e e e e e b aeeeaassaeeeessseaeeeasseeeesansaaeesassneaeanns 23
Part 6 General OffENCES................oo ot 23
47 Increase in penalties for Certain OffENCES .........ocuii e 23
G N g Lo = YA 0= o= SRS 24
49 Evidence as to state of mind of COrporation ...............ooiiiiiiiiii e 24
50 Offence—false or misleading information in connection with SUPPIY ... 24
51 Offence—false or misleading information provided by brand OwWner..............ccooiiiiiiiiii e 25
Part 7 Criminal and other proceedings ..o 25
52 Time within which summary proceedings may be COMMENCET ...........cooiiiiiiiiiiie e 25
53 Regulator may iNStitute ProCEEAINGS ... ...ciiiiiiie ittt 26
54 Proof of certain appointments NOt rEQUITEA .........c..eiiiiiiiie e e e e 26

Current version for 29 November 2021 to date (accessed 16 October 2022 at 07:18) Page 3 of 45



Plastic Reduction and Circular Economy Act 2021 No 31 [NSW]

55 Certificate evidence of certain Matters ..........ooi e 26
Part 8 APPEAIS ...ttt 27
56 Appeals against COMPHANCE NOLICES ........ciiiiiieiiiii ettt e e e s e e e e e e e e ste e e e e snneeeeasneeeennes 27
57 Appeals against financial assurance CONAItIONS ..........c..iiiiiiiiiii e 27
58 Determination Of @PPEAIS ......coiiiiiie ettt et e e e e e e e et a e e e e anreaeeanaee 28
Part O MISCEIIANEOUS ...............ooouiii et 28
59 SEIVICE OF MOLICES ...ttt etttk e e st e e bt e e st e e eae e e eaeeeeaeeaeseeeenseeenbeeeaneeeaneeeannes 28
60 ContinUING €ffECt OF NOLICES ... it e e e s e e e st e e e e ssae e e e e asaeeeeenssaeaeannnes 28
61 Regulator may grant @XEMPLIONS .........eiiiiiiiee ettt e e e st e e e e st e e e e e e e e e e e nneeeeeannteeeeanneeeeanee 29
B2 DEIBGALION ...ttt bt ettt et et nans 30
63 Personal ALY ..........ooiie et 30
L T TP PRRP 30
LTSI U] o[ o =T ] (= SRS SPRRS 30
66 CoNSUItAtioN FEQUIrEMENTS ..ottt ettt et e st e e bt e net e e et e e eaeeeaeneenane 31
A Yo i (ol o] o I 07 4o .Y o O RPSUTPR 32
LT e I =T 0] =T 1T o 1 PO PPPPR 32
B9 REVIEW OF ACH ...ttt ettt e oot e et e e e et e ea e e s et e R et e e ne e e b et e Rt e e e bt e e e e e e e e nnees 33
Schedule 1 Prohibited items and design standards....................ccocooooioiiiecee e 34
Schedule 2 Savings, transitional and other provisions ..o 36
Schedule 3 Amendment of other legislation ... 37
Schedule 4 DICHIONAIY ...t 41
HISEONICAl NOES ...t 45

Current version for 29 November 2021 to date (accessed 16 October 2022 at 07:18) Page 4 of 45



Plastic Reduction and Circular Economy Act 2021 No 31 [NSW]

Plastic Reduction and Circular Economy Act 2021 No 31

"‘" ] v‘.“‘A\‘\

AOZD) N
ATES
New South Wales

An Act to prohibit certain items and establish a product stewardship framework for brand owners of
certain products; and for related purposes.
Part 1 Preliminary
1 Name of Act
This Act is the Plastic Reduction and Circular Economy Act 2021.
2 Commencement

(1) This Act commences on the date of assent to this Act, except as provided by subsections (2) and

A).

(2) Schedule 1, section 2 commences on the first day of the first month occurring 6 whole months
after the commencement of section 3.

(3) Schedule 1, sections 3—5 commence on 1 November 2022.
3 Objects of Act
(1) The objects of this Act are as follows—
(a) to protect the environment and human health,
(b) to promote and support the principles of a circular economy,

(c) to support material circularity through design, production, use, re-use, collection, recycling,
reprocessing and end-of-life management,

(d) to ensure responsibility for products across their life cycle,

(e) to reduce the impact, or potential impact, of items, waste from items and waste material on
the environment and human health.

(2) In this section—
principles of a circular economy include the following principles—

(a) valuing resources and minimising the use of virgin materials by ensuring materials continue
to circulate in the economy in a way that—

(i) minimises the risk of harm to human health and the environment, and
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(i) considers the waste hierarchy,

(b) keeping resources in use and designing out waste, pollution and resource inefficiency,
including through innovative systems, technologies and business models,

(c) ecologically sustainable and regenerative management of resources and systems.

waste hierarchy is a reference to the hierarchy set out in the Waste Avoidance Resource and
Recovery Act 2001, section 3(b).

4 Definitions

(1) The Dictionary in Schedule 4 defines words and expressions used in this Act.

Note— The Interpretation Act 1987 contains definitions and other provisions that affect the interpretation and
application of this Act.

(2) A person supplies an item whether or not—
(a) afee is charged for the supply of the item, or

(b) the supply of the item is incidental to, or forms part of, the supply of another thing.

5 Precautionary principle

(1) In this Act, the precautionary principle is the principle that, if there are threats of serious or
irreversible environmental damage, lack of full scientific certainty should not be used as a
reason for postponing measures to prevent environmental degradation.

(2) In applying the precautionary principle, decisions should be guided by—

(a) careful evaluation to avoid, wherever practicable, serious or irreversible damage to the
environment, and

(b) an assessment of the risk-weighted consequences of various options.

6 Extraterritorial application of Act
(1) If there is an extraterritorial impact, this Act and the regulations apply to—
(a) a person, whether or not the person is outside the State, and
(b) premises, whether or not the premises are outside the State, and
(c) a supplier, whether or not—
(i) the supplier is carrying on a business outside the State, or
(ii) the supplier is a party to a contract made outside the State.
(2) In this section—

extraterritorial impact means a matter or thing, whether it occurs or is located outside the State,
that—

(a) affects, or is likely to affect, the environment of the State, or
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(b) relates to the supply, or the likely supply, into or within the State of a regulated item, or

(c) relates to a non-compliance matter.

non-compliance matter means a matter or thing that is, or is likely to be, an offence under this
Act or the regulations.

Part 2 Prohibited items
7 Prohibited plastic items
(1) In this Act—
prohibited plastic item means a plastic item—
(a) thatis—
(i) unnecessary, or

(i1) for environmental, human health or economic reasons, including reasons relating to
waste management or resource management—problematic, and

(b) prescribed by the regulations or specified in Schedule 1, Part 1.

(2) A plastic item is taken to be unnecessary or problematic if the Minister forms an opinion that the
item is—

(a) unnecessary, or

(b) for environmental, human health or economic reasons, including reasons relating to waste
management or resource management—problematic.

3) Without limiting subsection (2), in forming an opinion that a plastic item is unnecessary or
g g p p ry
problematic, the Minister may consider the following—

(a) the precautionary principle,
(b) whether the plastic item—

(i) can be eliminated or replaced by an item that is not a plastic item or by a reusable plastic
item without causing harm or significant disruption to consumers, or

(i1) is difficult to collect or recover through kerbside or similar publicly accessible
collection and recovery systems and services, or

(ii1) is made from material that is difficult or costly to recycle through commercially
available recycling technologies, or

(iv) hinders, disrupts or obstructs opportunities for other materials or resources to be
recovered, collected or recycled, or

(v) contributes significantly to litter, or

(vi) is made from material that may cause harm to human health or the environment, or
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(vii) contains additives that accelerate the breakdown of the item into particles.

(4) The Minister must, as soon as practicable after forming an opinion, publish notice of the opinion
in the NSW Government Gazette.

(5) A failure to publish a notice does not affect the making or validity of a regulation that prescribes
a prohibited plastic item.

8 Design standards

(1) The regulations may prescribe design standards for an item for environmental, human health or
economic reasons, including the following—

(a) promoting waste avoidance and reducing the likely end-of-life impact of the item on the
environment,

(b) increasing the potential for, or reducing barriers to, the re-use, recovery, recycling,
processing or reprocessing of an item,

(c) increasing the use of recycled material in the manufacturing or production of an item,

(d) reducing the impact of the production, use, processing or reprocessing of an item on the
environment,

(e) reducing the unnecessary or inefficient use of materials in an item,
(f) increasing the energy or resource efficiency of an item,

(g) prohibiting, preventing or reducing the use of an item that may result in a risk to human
health or the environment, including by applying the precautionary principle,

(h) waste management or resource management,
(1) increasing post-consumer collection,
(j) increasing consumer awareness of the matters referred to in paragraphs (a)—(h).

(2) Without limiting subsection (1), a design standard may contain requirements for the following—

(a) the composition of an item, including the type or amount of materials or substances that
must or must not be included in the item,

(b) the way in which an item must be packaged or labelled,
(c) the way in which an item must be designed, constructed or manufactured,
(d) independent testing and verification to determine compliance with a design standard,

(e) independent testing to determine whether a representation made in relation to an item is
accurate.

(3) Schedule 1, Part 2 specifies a design standard.
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9 Offence of supplying prohibited items

(1) A person who, while carrying on a business, supplies a prohibited item to another person is
guilty of an offence.

Maximum penalty—
(a) for a corporation—500 penalty units, or
(b) for an individual—100 penalty units.
(2) This section does not apply to the supply of a prohibited item to a location outside of the State.

Part 3 Product stewardship requirements and targets

Division 1 Preliminary
10 Definitions
In this Part—
financial year means the period of 12 months commencing on 1 July in a year.
product stewardship target means a target—
(a) specified in accordance with section 13, or
(b) set by the Minister under section 14.
11 Meaning of “brand owner”
(1) In this Act, the brand owner of a product—
(a) is the owner of the product name under which the product is supplied in the State, and
(b) includes a person prescribed by the regulations.

(2) The regulations may prescribe the circumstances in which the following persons are taken to be
brand owners in relation to the supply of a particular product—

(a) a person who is a licensee of a product name under which the product is supplied in the
State,

(b) aperson who is a franchisee under a business arrangement that allows the person to supply
the product in the State,

(c) aperson who first supplies the product in Australia.

(3) Unless otherwise specified by the regulations, the brand owner of a product is taken to be the
brand owner of the packaging material of the product.

(4) The regulations may make provision for or about the following—

(a) whether the brand owner of a product is or is not the brand owner of the packaging material
of the product, including in specified circumstances,
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(b) the circumstances in which a person is or is not taken to be the brand owner of a product,
(c) the granting of exemptions from this Part—

(i) with or without conditions, and

(i) generally, in specified circumstances or for a specified product.

(5) In this section—

product name includes a trade mark, brand name or trade name, whether or not registered in this
or another jurisdiction.

12 Meaning of “supply”

In this Part and section 6—
supply also includes the following for a scheme or service—

(a) make the scheme or service available or provide the scheme or service to a person,

(b) an offer to provide the scheme or service, including advertising the scheme or service or making
other representations with the intention of providing the scheme or service.

Division 2 Product stewardship requirements and targets
13 Product stewardship requirements

(1) The regulations may—

(a) prescribe a requirement (a product stewardship requirement) for the stewardship of the life
cycle of a regulated product, including the development, design, creation, production,
assembly, supply, use or re-use, recovery, recycling or disposal of the regulated product, and

(b) specify a target for or in relation to a product stewardship requirement, including a target
expressed as a percentage.

(2) Without limiting subsection (1), the regulations may prescribe a product stewardship requirement
for or in relation to the following—

(a) the use or re-use of recycled materials or other materials that will minimise the
environmental or resource impact of a product’s creation,

(b) the traceability of materials,

(c) the ability of a product to be recycled, composted, repaired, processed, re-processed or re-
used,

(d) the re-use, re-manufacture, recovery, recycling, take-back, use or disposal of a product or
resources from a product,

(e) the prevention, reduction or recovery of litter,

(f) the prevention or reduction of unlawful waste disposal,

Current version for 29 November 2021 to date (accessed 16 October 2022 at 07:18) Page 10 of 45



Plastic Reduction and Circular Economy Act 2021 No 31 [NSW]

(g) the reduction in material used in a product,
(h) the design of a product,

(i) the maintenance, sharing, repair, refurbishment or upgrade of a product,

(j) the longevity of a product,

(k) the reduction of the impact, including the potential impact, of a product or the life cycle of a

product on resource management or waste management, including in relation to virgin
materials, demand for landfill, the environment or human health.

14 Minister may set product stewardship targets

(1) The Minister may, by order published in the Gazette, set a product stewardship target, including
a target expressed as a percentage.

(2) The order takes effect—
(a) on the date on which the order is published, or

(b) if a later date is specified in the order—the later date.

(3) A target specified in the regulations prevails over a target set by order under this section.

(4) The Minister may, by a further order made under this section, vary a target specified in the
regulations if the regulations permit the variation of the target.

15 Offence—failure to comply with product stewardship requirement or target

(1) The brand owner of a regulated product must comply with a product stewardship requirement for
the regulated product.

Maximum penalty—

(a) for a corporation—4,000 penalty units and, for a continuing offence, a further 400 penalty
units for each day the offence continues, or

(b) for an individual—1,000 penalty units and, for a continuing offence, a further 100 penalty
units for each day the offence continues.

(2) Itis adefence in proceedings for an offence against subsection (1) if the defendant establishes
that, at the time of the failure to comply, the defendant—

(a) held an approved action plan for the product stewardship requirement, and

(b) complied with the approved action plan and the conditions, if any, imposed by the regulator
on the approved action plan.

(3) To the extent that an approved action plan relates to a brand owner’s compliance with a product

stewardship requirement, a failure to comply with the plan is evidence of a failure to comply
with subsection (1).

(4) In this section—
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product stewardship requirement includes a product stewardship target.

16 Record keeping requirements
(1) The brand owner of a regulated product must—
(a) prepare records for each financial year in accordance with this section, and

(b) keep the records for at least 6 years following the financial year to which the prescribed
records relate, and

(c) make the records available for inspection and copying by an authorised officer on request.

Maximum penalty—

(a) for a corporation—4,000 penalty units and, for a continuing offence, a further 400 penalty
units for each day the offence continues, or

(b) for an individual—1,000 penalty units and, for a continuing offence, a further 100 penalty
units for each day the offence continues.

(2) Records prepared under this section must include the information prescribed by the regulations,
if any.

(3) The regulator may, by written notice to a brand owner, direct the brand owner to, within a
specified period—

(a) arrange an independent audit of the records to be carried out by an auditor specified by the
regulator, and

(b) provide the auditor’s report to the regulator.

(4) A brand owner must, within the specified period, comply with a direction given under this
section.

Maximum penalty—

(a) for a corporation—1,000 penalty units and, for a continuing offence, a further 100 penalty
units for each day the offence continues, or

(b) for an individual—200 penalty units and, for a continuing offence, a further 20 penalty units
for each day the offence continues.

(5) The regulations may specify information to be included in records by reference to the
following—

(a) abrand owner,
(b) aregulated product,
(c) an activity,

(d) an industry.
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17 Reporting requirements

(1) A brand owner must provide a report to the regulator within 3 months of the end of the financial
year.

Maximum penalty—

(a) for a corporation—4,000 penalty units and, for a continuing offence, a further 400 penalty
units for each day the offence continues, or

(b) for an individual—1,000 penalty units and, for a continuing offence, a further 100 penalty
units for each day the offence continues.

(2) The report must—
(a) be provided in the form and the way approved by the regulator, and

(b) include the information prescribed by the regulations.

(3) Information provided to the regulator under this section may be taken into consideration by the
regulator and used for the purposes of this Act.

(4) Without limiting subsection (3), the information is admissible in evidence in a prosecution of the

brand owner for an offence against this Act or the regulations, whether or not the information
may incriminate the brand owner.

(5) The regulations may prescribe information to be included in a report by reference to the
following—

(a) abrand owner,
(b) aregulated product,
(c) an activity,
(d) an industry.
18 Regulator may publish certain information

The regulator may publish information, including the name of a brand owner and other names by
which the brand owner trades, on the regulator’s website if the information relates to—

(a) information provided to the regulator by a brand owner under this Part, or

(b) the brand owner’s compliance or non-compliance with a provision of this Part or regulations
made under this Part, or

(c) the brand owner’s performance, from time to time, against product stewardship requirements and
product stewardship targets.

Division 3 Action plans
19 Requirement to prepare action plan

(1) Ifrequired by the regulations, the brand owner of a regulated product must—
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(a) prepare an action plan, and
(b) submit the action plan to the regulator.

Maximum penalty—

(a) for a corporation—4,000 penalty units and, for a continuing offence, a further 400 penalty
units for each day the offence continues, or

(b) for an individual—1,000 penalty units and, for a continuing offence, a further 100 penalty
units for each day the offence continues.

(2) The action plan—

(a) must set out how the brand owner intends to comply with the provisions of this Part for
which the action plan is required to be prepared, and

(b) may include indirect actions intended to offset adverse environmental impacts generally or
specifically in connection with the regulated product, and

(c) must include the information prescribed by the regulations.
(3) An action plan must be submitted in the form and the way approved by the regulator.

(4) The regulator may require the brand owner to provide further information for the purpose of
assessing the action plan.

(5) The regulations may specify the following by reference to a brand owner, regulated product,
activity or industry—

(a) the period within which an action plan must be submitted to the regulator,

(b) whether an action plan is required to be prepared for compliance with the following—

(i) product stewardship requirements,
(i) product stewardship targets,
(iii) record keeping requirements under section 16,
(iv) reporting requirements under section 17,
(c) the circumstances in which an action plan is required to be prepared,
(d) the information that must be included in an action plan.
20 Regulator may approve, or direct brand owner to resubmit, action plans

(1) After receiving an action plan, the regulator may, by written notice to the brand owner who
submitted the action plan—

(a) approve the action plan (the approved action plan) with effect from the date specified in the
notice, or

(b) direct the brand owner to—
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(i) amend the action plan, and

(i) resubmit the action plan within the period specified in the notice.

(2) An approved action plan is subject to the conditions, if any, specified by the regulator in a notice
under this section or section 22.

(3) A brand owner who holds an approved action plan may submit a draft revised or amended action
plan to the regulator for approval under this section.

21 Requirement to hold approved action plan before supply of regulated product

(1) The brand owner of a regulated product must hold an approved action plan before the product is
supplied, whether or not the product is supplied by the brand owner.

Maximum penalty—

(a) for a corporation—4,000 penalty units and, for a continuing offence, a further 400 penalty
units for each day the offence continues, or

(b) for an individual—1,000 penalty units and, for a continuing oftence, a further 100 penalty
units for each day the offence continues.

(2) This section does not apply to the supply of a regulated item to a location outside of the State.

22 Powers of regulator—action plans
(1) The regulator may, by written notice to a brand owner—

(a) vary or revoke conditions imposed on an approved action plan, including at the request of
the brand owner,

(b) impose further conditions on an approved action plan,
(c) withdraw its approval of an approved action plan,

(d) direct the brand owner to do 1 or more of the following within the period specified in the
notice—

(i) provide further information in relation to an approved action plan,

(i) review, update or amend an approved action plan and submit the revised or amended
action plan,

(ii1) prepare and submit an action plan in accordance with section 19, whether or not the
brand owner has an approved action plan,

(iv) arrange an independent audit of an action plan or approved action plan to be carried
out by an auditor, including an auditor specified or approved by the regulator,

(v) provide the auditor’s report to the regulator.

(2) A brand owner must comply with a direction of the regulator given in accordance with this Part.

Maximum penalty—
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(a) for a corporation—4,000 penalty units and, for a continuing offence, a further 400 penalty
units for each day the offence continues, or

(b) for an individual—1,000 penalty units and, for a continuing offence, a further 100 penalty
units for each day the offence continues.

23 Review of certain decisions by regulator

(1) A brand owner may, within 14 days of receiving notice of a reviewable decision, apply to the
regulator for an internal review of the decision.

(2) An application for internal review must—
(a) be made in writing and state the grounds of the application, and
(b) comply with other requirements, if any, prescribed by the regulations.

(3) An application for internal review does not operate to stay the reviewable decision unless the
regulator directs otherwise.

(4) The regulator is not required to conduct a review if a review of the decision has already been
conducted under this section.

(5) In determining the application, the regulator may—

(a) confirm the decision, or
(b) vary the decision, or
(c) revoke the decision.
(6) The regulator must give written notice to the applicant of the determination.

(7) A determination to vary or revoke the reviewable decision takes effect on and from the day
written notice of the determination is given to the applicant.

(8) In this section—
reviewable decision means a decision by the regulator—
(a) to refuse to approve an action plan, or
(b) to require an action plan to be amended and resubmitted under section 20(1)(b), or
(c) to impose a certain condition on an action plan, or
(d) to vary a condition imposed on an action plan, or
(e) to withdraw its approval of an action plan, or

(f) of a kind prescribed by the regulations.
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Part 4 Financial assurances

24 Purpose of Part

(1) The purpose of this Part is to provide, by imposing conditions on approved action plans,
financial assurances to secure or guarantee funding for or towards the carrying out of actions
required to meet product stewardship requirements or targets.

(2) A financial assurance must not operate as a penalty for a contravention of this Act, the
regulations or the conditions of an approved action plan.

25 Requiring financial assurances

(1) The regulator may, at any time, impose a condition on an approved action plan to require the
brand owner subject to the approved action plan to provide a financial assurance.

(2) The regulator may require a financial assurance to be provided before it approves an action plan.

(3) A financial assurance may be in 1 or more of the following forms—

(a) a bank guarantee,

(b) abond,

(c) another form of security the regulator considers appropriate and specifies in the condition.

(4) A condition of an action plan may provide for the procedures under which the financial
assurance may be called on or used.

26 Restriction on requiring financial assurance

The regulator must not impose a condition on an action plan requiring a financial assurance to be
provided unless satisfied the condition is justified considering—

(a) the degree of risk of environmental harm, harm to human health or waste management impacts

associated with the brand owner’s activities to which the product stewardship requirements and
targets apply, or

(b) the ongoing financial capacity of the brand owner to meet the relevant product stewardship
requirements and targets, whether through its action plan or otherwise, or

(c) the environmental record of the brand owner, including its past compliance with relevant product
stewardship requirements and targets, or

(d) other matters prescribed by the regulations.
27 Amount of financial assurances
(1) The amount of a financial assurance may be determined by the regulator.
(2) The regulator must not require financial assurances of an amount that is more than the total cost

of carrying out the actions required to comply with the product stewardship requirements and
targets.
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(3) The total cost is the amount that, in the regulator’s opinion, represents a reasonable estimate of—

(a) the total likely costs and expenses that may be incurred by the brand owner in carrying out
the actions required, and

(b) the total likely costs and expenses of the regulator in directing and supervising the carrying
out of the actions.

(4) The regulator may require a brand owner to provide an independent assessment of the cost of the
relevant actions for which the assurance is required.

28 Guidelines about financial assurances
The regulations may make provision for or about guidelines to be observed in relation to—
(a) conditions imposed on action plans requiring financial assurances, and
(b) the calculation of the amount of financial assurances.

29 Regulator may carry out certain actions if brand owner fails to carry out action

(1) The regulator may, by the use of contractors, consultants or otherwise, cause an action covered

by a financial assurance to be carried out if the brand owner fails, in the opinion of the regulator,
to carry out the action.

(2) The regulator may enter, or authorise another person to enter, premises to carry out the action.

(3) Anything caused to be carried out under this section is taken to have been carried out by the
brand owner.

30 Recovery or funding of reasonable costs from financial assurance

(1) The regulator may recover or fund from the financial assurance the reasonable costs of causing
action to be carried out under section 29.

(2) Before recovering or funding reasonable costs from the financial assurance, the regulator must
give to the brand owner a written notice under this section.

(3) The notice must—
(a) state details of the action to which the costs apply, and

(b) state the amount to be recovered or funded, and

(c) invite the brand owner to make written representations to the regulator to show why the
amount should not be recovered or funded, and

(d) state the period, being at least 30 days after the notice is given to the brand owner, within
which representations may be made.

(4) After the end of the period stated in the notice, the regulator must consider written
representations made by the brand owner.

(5) If the regulator decides to recover or fund the amount from the financial assurance, the regulator
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31

32

33

34

must, as soon as practicable, give written notice to the brand owner of its decision and the
reasons for the decision.

(6) The regulator must return excess amounts, if any, to the brand owner.

(7) If the amount recovered or funded from the financial assurance is not sufficient to cover all
reasonable costs and expenses, the regulator may recover the excess from the brand owner as a
debt in a court of competent jurisdiction.

Lapsing of financial assurance

The requirement to provide financial assurance lapses and no longer binds the brand owner if the
regulator—

(a) is satisfied the action for which the financial assurance was required has been satisfactorily
carried out, and

(b) has given the brand owner written notice of the lapsing of the financial assurance.
Liability of regulator, State and others

The following persons are not liable for anything done or omitted to be done in good faith in carrying
out a function or action under this Part—

(a) the State,

(b) the Minister,

(c) the regulator,

(d) the members of the Board of the EPA,

(e) a member of staff of the regulator,

(f) aperson acting under the direction of, or with the authority of, the Minister or the regulator,
(g) aperson acting as a delegate of the Minister.

Financial assurance not to affect other action

A financial assurance may be called on and used, despite and without affecting—

(a) the liability of the brand owner to a penalty for an offence for a contravention to which the
assurance relates, and

(b) another action that may be, or is required to be, taken in relation to a contravention or other
circumstances to which the assurance relates.

Disputes regarding call on or use of financial assurance

The Court has jurisdiction to determine disputes about calling on or using a financial assurance.
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Part 5 Enforcement
35 Definitions
In this Part—
compliance cost notice means a notice given by the regulator under section 41.
notice means—
(a) a compliance cost notice, and
(b) a compliance notice.
stop notice—see section 36(3)(a).

36 Compliance notices

(1) This section applies when the regulator reasonably suspects a person has supplied, is supplying
or is likely to supply from premises or otherwise than from premises—

(a) a prohibited plastic item, or

(b) an item that does not comply with a design standard—
(1) specified for the item in Schedule 1, Part 2, or
(ii) prescribed by the regulations in relation to the item.

(2) The regulator may, by written notice, direct either or both of the following to take an action
specified in the notice within the period, if any, specified in the notice—

(a) the occupier of the premises,
(b) the supplier, whether or not at the premises.

(3) Without limiting subsection (2), the action specified in the notice may include the following—

(a) to stop or suspend the supply of the item (a stop noftice),

(b) to stop another specified action or activity, including providing information that is, or is
likely to be, false or misleading in relation to the item,

(c) to dispose of the item,

(d) to engage an independent and appropriately qualified person to carry out specified tests on
the item,

(e) to provide a statement of compliance to a person who receives or will receive supply of the
item,

(f) other actions prescribed by the regulations, including actions that must not be taken.

(4) An occupier who did not supply an item referred to in a notice given to the occupier may, if the
occupier complies with the notice, recover, as a debt in a court of competent jurisdiction, the
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cost of complying with the notice from the person who supplied the item.

(5) Subsection (4) only applies if the occupier has taken all reasonable steps to prevent the supply of
the item.

(6) In this section—
occupier of premises means the person who has the management or control of the premises.
37 Offence—non-compliance with stop notice
A person who does not comply with a stop notice given to the person is guilty of an offence.
Maximum penalty—

(a) for a corporation—2,500 penalty units and, for a continuing offence, a further 250 penalty units
for each day the offence continues, or

(b) for an individual-—500 penalty units and, for a continuing offence, a further 50 penalty units for
each day the offence continues.

38 Offence—non-compliance with compliance notices other than stop notices

A person who does not comply with a compliance notice, other than a stop notice, given to the
person is guilty of an offence.

Maximum penalty—

(a) for a corporation—500 penalty units and, for a continuing offence, a further 50 penalty units for
each day the offence continues, or

(b) for an individual—100 penalty units and, for a continuing offence, a further 10 penalty units for
each day the offence continues.

39 Commencement

(1) A notice, or a variation of a notice, operates from the day the notice or notice of the variation is
given or from a later day specified in the notice.

(2) If an appeal is made against a compliance notice or the variation of a compliance notice and the
Court directs that the notice is stayed, the notice or variation does not operate until—

(a) the stay ceases to have effect, or
(b) the Court confirms the notice, or
(c) the appeal is withdrawn.
40 Fee to recover administrative costs of regulator

(1) The purpose of this section is to enable the regulator to recover the administrative costs of
preparing and giving notices.

(2) A person who is given a notice by the regulator must within 30 days pay the fee specified in the
notice to the regulator.
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(3) The regulator may publish, on its website, the fees for the administrative costs of preparing and
giving notices.

(4) The regulator may—
(a) extend the time for payment of the fee, on the application of the person, or

(b) waive payment of the whole or a part of the fee, on the regulator’s own initiative or on the
application of the person.

(5) The fee is not payable during the currency of an appeal against the notice.

(6) If the decision of the Court on an appeal does not invalidate the notice, the fee is payable within
30 days of the decision.

(7) A person who does not pay the fee within the time provided under this section is guilty of an
offence.

Maximum penalty—200 penalty units.

41 Compliance cost notices

(1) The regulator may, by written notice, require a person to whom a compliance notice is given to
pay reasonable costs and expenses incurred by the regulator in connection with—

(a) monitoring action under the notice, and
(b) ensuring the notice is complied with, and
(c) other associated matters.

(2) The regulator may, by written notice, require a person to whom a compliance notice is given to
pay reasonable costs and expenses incurred by the regulator in taking an action under section 45
because a compliance notice is not complied with.

42 Recovery of unpaid amounts

The regulator may recover unpaid amounts specified in a compliance cost notice as a debt in a court
of competent jurisdiction.

43 Multiple notices
More than 1 notice under this Part may be given to the same person.
44 Revocation or variation of notices
(1) A notice may be revoked or varied by a subsequent notice or notices given by the regulator.
(2) A notice may be varied by modification of, or addition to, its terms and specifications.
(3) A notice may be varied by extending the time for complying with the notice.
45 Action in event of failure to comply, including power to enter land

(1) If a person does not comply with a compliance notice given to the person, the regulator may take
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action to cause the compliance notice to be complied with by—

(a) the regulator, or

(b) an employee of the regulator, or

(c) an agent or contractor acting under the direction of the regulator.

(2) Without limiting subsection (1), the regulator may, by its employees, agents or contractors, enter
premises at a reasonable time if the regulator reasonably suspects a person has not complied
with a compliance notice given to the person.

(3) For the purposes of entering or leaving premises, subsection (2)—
(a) extends to entering other premises, and
(b) authorises entry by foot, by a motor vehicle or other vehicle or in another way.
(4) Entry may be effected by the regulator with—
(a) the number of authorised officers or police officers as the regulator considers necessary, and
(b) the use of reasonable force by police officers.
46 Obstruction of persons

A person who wilfully delays or obstructs the regulator, or another person authorised by the regulator
to take the action, from taking action under section 45 is guilty of an offence.

Maximum penalty—

(a) for a corporation—>500 penalty units and, for a continuing offence, a further 50 penalty units for
each day the offence continues, or

(b) for an individual-—100 penalty units and, for a continuing offence, a further 10 penalty units for
each day the offence continues.

Part 6 General offences
47 Increase in penalties for certain offences

(1) The maximum penalty for an offence against section 9(1), 37, 38 or 50(1) is increased as
provided by this section if the prosecution proves the person who committed the offence was, at
the time the offence was committed, a relevant person.

(2) The maximum penalty for the offence is double the penalty specified for the offence in the
relevant section.

(3) The Court must not impose a penalty for an offence on the basis of this section unless the
process by which the proceedings are commenced specifies that the factor mentioned in
subsection (1) applies to the commission of the offence.

(4) In this section—

relevant person means a person who—
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(a) is a manufacturer or producer of the item, or
(b) supplies the item while carrying on a business as a wholesaler or distributor.
48 Ancillary offences

A person is guilty of an offence under another provision of this Act or the regulations and is liable,
on conviction, to the same penalty applicable to the offence if the person—

(a) aids, abets, counsels or procures another person to commit the offence, or
(b) attempts or conspires to commit the offence.
49 Evidence as to state of mind of corporation

(1) Evidence that a person, while acting in the person’s capacity as an officer, employee or agent of a
corporation, had, at a particular time, a particular state of mind, is evidence that the corporation
had that state of mind.

(2) In this section—
state of mind of a person includes—
(a) the knowledge, intention, opinion, belief or purpose of the person, and
(b) the person’s reasons for the intention, opinion, belief or purpose.
50 Offence—false or misleading information in connection with supply

(1) A person must not, while carrying on a business, provide, whether by act or omission,
information in connection with the supply of the following that is false or misleading in a
material particular—

(a) a prohibited plastic item,

(b) an item for which a design standard is—
(i) specified in Schedule 1, Part 2, or
(ii) prescribed by the regulations.

Maximum penalty—

(a) for a corporation—500 penalty units, or
(b) for an individual—100 penalty units.
(2) Itis adefence to a prosecution under this section if the person charged with the offence proves—
(a) the person exercised due diligence to prevent the commission of the offence, or
(b) the circumstances of a defence prescribed by the regulations existed.
(3) In this section—

provide includes the following—
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(a) print or include in or on a label or packaging material,
(b) fail to correct,
(c) publish on a publicly available website.
51 Offence—false or misleading information provided by brand owner

(1) A brand owner must not provide, whether by act or omission, information in connection with a
matter under Part 3 or 4 that is false or misleading in a material particular.

Maximum penalty—
(a) for a corporation—4,000 penalty units, or
(b) for an individual—1,000 penalty units.
(2) In this section—

provide includes the following—
(a) print or include in or on a label or packaging material,
(b) fail to correct,
(c) publish on a publicly available website.

Part 7 Criminal and other proceedings

52 Time within which summary proceedings may be commenced

(1) Proceedings for an offence under this Act or the regulations may be commenced—

(a) for a prescribed offence—within but not later than 3 years after the date on which the
offence is alleged to have been committed, or

(b) otherwise—within but not later than 2 years after the date on which the offence is alleged to
have been committed.

(2) Proceedings for an offence under this Act or the regulations may also be commenced—

(a) for a prescribed offence—within but not later than 3 years after the date on which evidence
of the alleged offence first came to the attention of an authorised officer, or

(b) otherwise—within but not later than 2 years after the date on which evidence of the alleged
offence first came to the attention of an authorised officer.

(3) If subsection (2) is relied on, the court attendance notice or summons—

(a) must contain particulars of the date on which evidence of the offence first came to the
attention of an authorised officer, and

(b) is not required to contain particulars of the date on which the offence was committed.

(4) The date on which evidence first came to the attention of an authorised officer is the date
specified in the court attendance notice or summons unless another date is established.
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(5) This section applies only to proceedings to be dealt with summarily.
(6) This section applies despite anything in the Criminal Procedure Act 1986 or another Act.

(7) In this section—

authorised officer means a person who is an authorised officer for the purposes of this Act,

whether or not the person has the functions of an authorised officer in connection with the
relevant offence.

evidence of an offence means evidence of an act or omission constituting the offence.
prescribed offence means an offence arising under Part 3.

53 Regulator may institute proceedings

(1) Proceedings for an offence against this Act or the regulations may be instituted by the regulator.

(2) Proceedings may also be instituted by a member, an officer or employee of the regulator with the
written consent of—

(a) the regulator, or

(b) a member, an officer or employee of the regulator authorised by the regulator for the
purposes of this section.

54 Proof of certain appointments not required

In proceedings under this Act, no proof is required of the appointment of a member of staff of the
regulator unless evidence is given to prove otherwise.

55 Certificate evidence of certain matters

(1) A document signed by a certifier that certifies 1 or more of the following matters is admissible in
proceedings under this Act and is prima facie evidence of the matter certified—

(a) that a relevant instrument, a copy of which is set out in or annexed to a document, was
issued, made or given on a specified day,

(b) that a person was or was not, at a specified time or during a specified period, an authorised
officer, enforcement officer or a member of staff of the regulator,

(c) that a person was or was not, at a specified time or during a specified period, an enforcement
officer,

(d) that an exemption was or was not given under this Act in relation to a specified matter,

(e) that an exemption was or was not, at a specified time or during a specified period, in force or
subject to specified conditions,

(f) that a consent necessary for bringing proceedings for an offence arising under this Act or the
regulations has been duly given,

(g) that a person was or was not appointed by the regulator as an analyst under the Protection of
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the Environment Operations Act 1997, section 262 for the purposes of this Act during a
specified period,

(h) that information required to be provided to the regulator or an authorised officer, who is a
member of staff of the regulator, under this Act, the regulations or the Protection of the

Environment Operations Act 1997, Chapter 7 in connection with this Act or the regulations,
was or was not received,

(i) that an amount is payable under this Act or the regulations by a specified person and has not
been paid,

(j) that a person was served with a notice under this Act or the regulations,

(k) that a specified function of the Minister was delegated to a specified person during a
specified period,

(1) that a person did or did not, at a specified time or during a specified period, hold an approved
action plan.

(2) In this section—
certifier means—

(a) the regulator, or
(b) an officer designated in writing by the regulator for the purposes of this section.
relevant instrument means an instrument purported—

(a) to have been issued, made or given for the purposes of this Act or the Protection of the
Environment Operations Act 1997, Chapter 7 in connection with this Act, and

(b) to have been signed by the person authorised to issue, make or give the instrument, or by
another person acting as delegate or on behalf of the person.

Part 8 Appeals
56 Appeals against compliance notices
(1) A person served with a compliance notice may appeal to the Court against the notice.

(2) The person must lodge an appeal within 21 days, or another period prescribed by the regulations,
after being served with the notice.

(3) The lodging of an appeal does not, except to the extent the Court otherwise directs in relation to
the appeal, operate to stay the notice appealed against.

(4) There is no appeal against a decision of the regulator to extend the time for complying with a
compliance notice.

57 Appeals against financial assurance conditions

(1) If a financial assurance condition is imposed on an approved action plan, the brand owner
subject to the plan may appeal to the Court against the condition.

Current version for 29 November 2021 to date (accessed 16 October 2022 at 07:18) Page 27 of 45


https://legacy.legislation.nsw.gov.au/*/view/act/1997/156
https://legacy.legislation.nsw.gov.au/*/view/act/1997/156
https://legacy.legislation.nsw.gov.au/*/view/act/1997/156
https://legacy.legislation.nsw.gov.au/*/view/act/1997/156
https://legacy.legislation.nsw.gov.au/*/view/act/1997/156

Plastic Reduction and Circular Economy Act 2021 No 31 [NSW]

(2) The brand owner must lodge an appeal within 21 days, or another period prescribed by the
regulations, after being notified of the condition.

(3) The lodging of an appeal does not, except to the extent the Court otherwise directs in relation to
the appeal, operate to stay the condition appealed against.

(4) In this section—

financial assurance condition means a condition imposed on an approved action plan under
section 25.

58 Determination of appeals
(1) The Court may hear and determine an appeal made under this Act.

(2) The Court’s decision on an appeal under this Act is final and binding on the appellant and the
person or body whose decision or notice is the subject of the appeal.

Part 9 Miscellaneous

59 Service of notices

(1) A notice or other document may be issued or given to a person, or may be served on a person—

(a) by delivering it personally to the person, or

(b) by delivering it to the place of residence or business of the person and by leaving it there for
the person with another person, or

(c) by posting it duly stamped and addressed to the person at the place last shown in the records
of the appropriate regulatory regulator as the person’s place of residence or business, or

(d) by posting it duly stamped and addressed to the person at the place indicated by the person
as an address to which correspondence may be posted, including a post office box, or

(e) by sending it by facsimile or electronic transmission, including the internet, to the person in

accordance with arrangements indicated by the person as appropriate for transmitting
documents to the person, or

(f) by leaving it addressed to the person at a document exchange or other place, in accordance
with usual arrangements for the exchange or other place, indicated by the person as an
exchange or place through which correspondence may be forwarded to the person.

(2) This section does not affect another mode of issuing, giving or serving a notice or other
document under another law.

60 Continuing effect of notices

(1) A notice given under this Act or the regulations that specifies a time by which, or period within
which, the notice must be complied with continues to have effect until the notice is complied
with even though the time has passed or the period has expired.

(2) A notice that does not specify a time by which, or period within which, the notice must be
complied with continues to have effect until the notice is complied with.
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(3) This section does not apply to the extent a requirement under a notice is revoked.

(4) Nothing in this section affects the powers of the regulator in relation to the enforcement of a
notice.

61 Regulator may grant exemptions

(1) The regulator may grant an exemption under this section from specified provisions of this Act or
the regulations, whether generally or in specified circumstances.

(2) The regulator may grant an exemption for—

(a) the supply of single-use plastic drinking straws for use by a person with a disability or other
medical requirement, and

(b) aperson by reference to the following—
(1) premises,
(i) a product,
(iii) an item,
(iv) another matter or thing.
(3) The regulator may grant an exemption—
(a) on its own initiative, or
(b) on the application of a person to whom the exemption applies.
(4) An application under this section must—
(a) be in the approved form, and
(b) be accompanied by the fee, if any, determined by the regulator, and

(c) be accompanied by information, documents or evidence the regulator requires for the
purpose of determining whether the exemption should be granted.

(5) An exemption granted under this section is effected as follows—

(a) for an exemption granted to specified persons only—by notice published in the Gazette or
by written notice given to the persons,

(b) otherwise—by notice published in the Gazette.
(6) An exemption granted under this section takes effect—
(a) on the date on which the notice is published or given in accordance with this section, or

(b) if a later date is specified in the notice—the later date.

(7) An exemption granted under this section may be unconditional or may be subject to conditions
specified in the notice.
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(8) The regulator may vary or revoke an exemption granted under this section by a further notice
published or given in accordance with this section.

62 Delegation

The Minister may delegate the exercise of a function of the Minister under this Act or the
regulations, other than this power of delegation, to—

(a) a person employed in the Department of Planning, Industry and Environment, or

(b) a member of staff of the regulator, or

(c) aperson authorised for the purposes of this section by the regulations.

63 Personal liability

(1) A protected person is not personally subject to liability for anything done—
(a) in good faith, and
(b) for the purpose of exercising a function under this Act.

(2) The liability instead attaches to the Crown.

(3) In this section—
done includes omitted to be done.
liability means civil liability and includes action, claim or demand.
protected person means—
(a) the Minister, or
(b) a member of staff of the regulator, or
(c) an authorised officer, or

(d) an enforcement officer, or

(e) a person acting under the direction of, or with the authority of, the Minister or the regulator.

64 Fees

(1) A fee or other charge payable to the regulator under this Act or the regulations may be recovered
by the regulator as a debt due to the Crown in a court of competent jurisdiction.

(2) The regulator may refund or waive the whole or a part of a fee or other charge payable to the
regulator under this Act or the regulations.

65 Public register

(1) The regulator must keep a public register in accordance with this section.

(2) The regulator must record the following information in the register—
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(a) details of compliance notices issued or revoked under this Act or the regulations,
(b) details of exemptions granted by the regulator under this Act,

(c) details of convictions for prosecutions initiated by the regulator under this Act,
(d) details of penalty notices issued under this Act or the regulations,

(e) the outcome of civil proceedings initiated by the regulator under this Act,

(f) other details or information prescribed by the regulations.

(3) The regulator may record the name of an individual or business in the register, including a name
under which an individual or business trades.

(4) The regulator may remove exemptions that are no longer in force from the register.
(5) The register may be kept only in electronic form.
(6) An extract of the register may be made available on request by a person.

(7) The regulations may specify the following—

(a) the means by which the register may be inspected,

(b) when copies may be obtained,

(c) fees for the inspection of the register,

(d) fees for copies of parts of the register,

(e) that the register, or a part of the register, may be made publicly available.
(8) In this section—

details of a matter means—

(a) particulars of the matter, or

(b) a copy of the matter, or

(c) an electronic or other reproduction of the matter.

66 Consultation requirements

(1) This section applies to the making of a regulation that contains a provision prescribing 1 or more
of the following (a relevant provision)—

(a) a prohibited plastic item,
(b) a design standard in accordance with section 8,
(c) aregulated product.

(2) This section does not apply to—
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(a) the remake of a regulation, or
(b) the making of a regulation that repeals or amends a relevant provision.

(3) Before recommending the making of the regulation by the Governor, the Minister must take
reasonable steps—

(a) to publicise, for at least 8 weeks, an explanation of the intended effect of the relevant
provision, and

(b) to seek and consider submissions from the public on the matter.

(4) A provision of the regulation that prescribes a prohibited plastic item or a design standard must
not commence earlier than 6 months after the regulation is published.

(5) A provision of the regulation that prescribes a regulated product must not commence earlier than
12 months after the regulation is published.

(6) The Minister may dispense with a requirement in subsection (3), (4) or (5) if satisfied that—
(a) dispensing with the requirement is in the public interest, or
(b) the making of the regulation is urgent.
(7) In this section—
published means published on the NSW legislation website.
67 Act to bind Crown

This Act binds the Crown in right of New South Wales and, to the extent the legislative power of the
Parliament of New South Wales permits, the Crown in all its other capacities.

68 Regulations

(1) The Governor may make regulations, not inconsistent with this Act, for or with respect to a
matter that by this Act is required or permitted to be prescribed or that is necessary or
convenient to be prescribed for carrying out or giving effect to this Act.

(2) In particular, the regulations may make provision about the following—

(a) imposing requirements on suppliers to provide information, certification or statements about
an item,

(b) imposing requirements on suppliers to carry out independent testing of an item,
(c) imposing requirements relating to records or reports on a person in relation to an item,
(d) an accreditation scheme or other scheme for the purpose of approving auditors,

(e) requiring or allowing information and records required to be provided or kept under this Act
to be provided or kept in electronic form,

(f) fees and charges in connection with the administration of this Act or the regulations,
including the following—
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(i) the amount, or the determination of the amount by the regulator, of the fees and charges,

(ii) the time within which the fees and charges must be paid,

(iii) the payment and recovery of the fees and charges.

(3) Without limiting subsection (1), the regulations may make provision about the granting of

exemptions, with or without conditions, from specified provisions of this Act or the regulations,
whether generally or in specified circumstances for—

(a) the supply of single-use plastic drinking straws for use by a person with a disability or other
medical requirement, and

(b) aperson by reference to the following—

(i) premises,

(i1) a product,

(iil) an item,

(iv) another matter or thing.

(4) The regulations may create offences punishable by a penalty no more than—

(a) 200 penalty units for an individual, or

(b) 400 penalty units for a corporation.

(5) The regulations may incorporate by reference, wholly or in part and with or without
modification, standards, rules, codes, specifications, methods or another document, as in force at

a particular time or from time to time, prescribed or published by an authority or body, whether
or not it is a New South Wales authority or body.

69 Review of Act
(1) The Minister must review this Act to determine whether—
(a) the policy objectives of the Act remain valid, and
(b) the terms of the Act remain appropriate for securing the objectives.

(2) The review must be undertaken as soon as possible after the period of 5 years from the date of
assent to this Act.

(3) A report on the outcome of the review must be tabled in each House of Parliament within 12
months after the review is completed.
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Schedule 1 Prohibited items and design standards

sections 7(1)(b) and 8(3)

Part 1 Prohibited plastic items
1 Definition of “integrated packaging”

(1) In this section—
integrated packaging—
(a) means a plastic item that is, by way of a machine-automated process—

(1) an integrated part of packaging material used to seal or contain food or beverages,
including pre-packaged portions of food or beverages, or

(i1) included within, or attached to, packaging material used to seal or contain food or
beverages, including pre-packaged portions of food or beverages, and

(b) includes an item prescribed by the regulations, but does not include an item excluded by the
regulations.

Examples of integrated packaging—

1 a sealed expanded polystyrene cup containing dry noodles with flavouring or soup powder by a machine-

automated process

2 a spoon sealed within the packaging of a yoghurt cup by a machine-automated process

3 asealed straw attached to a juice box by a machine-automated process

Note— A pre-packed salad to which cutlery is manually added to the packaging, whether or not sealed in the
packaging, is not an example of integrated packaging.

(2) Despite another provision of this Schedule, integrated packaging is not a prohibited plastic item
unless otherwise provided by the regulations.

(3) This section is repealed on 1 January 2025.

2 Lightweight plastic bags prohibited
(1) A lightweight plastic bag is a prohibited plastic item.
(2) In this section—

barrier bag means a bag designed and intended to be used—

(a) to contain waste, including food waste, household waste or human or animal waste, or

(b) to contain items for medical purposes, other than a bag provided by a retailer to a consumer
for transporting products from the retailer, or

(c) to contain or protect unpackaged food, including fruit, vegetables, dairy, meat or fish.
lightweight plastic bag—
(a) means a bag with handles, other than a barrier bag, that—

(i) is a plastic item, and
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(i1) has a thickness, at any part of the bag, of 35 microns or less, and

(b) includes an item prescribed by the regulations, but does not include an item excluded by the
regulations.

3 Certain single-use plastic items prohibited

(1) The following plastic items are prohibited plastic items—
(a) plastic single-use straws,
(b) plastic single-use stirrers,
(c) plastic single-use cutlery,
(d) plastic single-use cotton buds,
(e) plastic single-use bowls,
(f) plastic single-use plates.

(2) In this section—
bowl excludes a bowl designed or intended to have a spill-proof lid whether separate or attached.

cutlery means a utensil used for consuming food and includes the following—

(a) a utensil that is a combination of other utensils,

Example— a spork, being a combination of a spoon and a fork
(b) chopsticks,
(c) other items prescribed by the regulations.
4 Expanded polystyrene food service items prohibited
(1) An expanded polystyrene food service item is a prohibited plastic item.
(2) In this section—

expanded polystyrene food service item—

(a) means a plastic item made, in whole or in part, of expanded polystyrene used to serve food
or beverages, and

(b) includes an item prescribed by the regulations, but does not include an item excluded by the
regulations.

Examples of prohibited expanded polystyrene food service items—
1 an expanded polystyrene bowl

2 an expanded polystyrene cup

3 an expanded polystyrene clam shell

4 an expanded polystyrene plate
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Part 2 Design standard
5 Plastic microbeads prohibited in certain rinse-off personal care products
(1) A rinse-off personal care product must not contain plastic microbeads.
(2) In this section—
plastic microbead means a plastic particle less than 5 mm wide.

rinse-off personal care product means a personal care product designed and intended to be
rinsed off immediately or shortly after use, and includes the following—

(a) shampoo and conditioner,
(b) face masks and face wash, including exfoliants,
(c) hair dye, whether permanent, semi-permanent or otherwise,
(d) toothpaste,
(e) body wash products, including exfoliants,
(f) another item prescribed by the regulations.
Schedule 2 Savings, transitional and other provisions
Part 1 General
1 Regulations

(1) The regulations may contain provisions of a savings or transitional nature consequent on the
commencement of—

(a) a provision of this Act, or
(b) aprovision amending this Act.

(2) A savings or transitional provision consequent on the commencement of a provision must not be
made more than 2 years after the commencement.

(3) A savings or transitional provision made consequent on the commencement of a provision is
repealed 2 years after the commencement.

(4) A savings or transitional provision made consequent on the commencement of a provision may
take effect before the commencement but not before—

(a) for a provision of this Act—the date of assent to this Act, or
(b) for a provision amending this Act—the date of assent to the amending Act.

(5) A savings or transitional provision taking effect before the provision’s publication on the NSW
legislation website does not—

(a) affect the rights of a person existing before the publication in a way prejudicial to the
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person, or

(b) impose liabilities on a person for anything done or omitted to be done before the
publication.

(6) In this section—
person does not include the State or a regulator of the State.
Part 2 Provisions consequent on enactment of this Act
2 Definitions
In this Part—
commencement date means the date of commencement of this Act, section 3.
3 Authorised officers and enforcement officers

(1) A person is taken to be an authorised officer appointed for the purposes of this Act if the
person—

(a) was, immediately before the commencement date, appointed by the EPA as an authorised
officer under the Protection of the Environment Operations Act 1997, Part 7.2, and

(b) is a member of staff of the EPA.

(2) A person authorised by the EPA to exercise the functions of an enforcement officer immediately
before the commencement date is taken to be authorised to exercise the functions of an
enforcement officer under this Act.

(3) An identity card issued to a person referred to in subsection (1) or (2) on or before the
commencement date is, while in force under the Protection of the Environment Operations Act
1997, taken to be an identity card issued for the purposes of this Act.

4 Analysts

A person appointed by the EPA as an analyst under the Protection of the Environment Operations Act
1997, section 262(1) immediately before the commencement date is taken to be appointed as an
analyst for the purposes of this Act.

Schedule 3 Amendment of other legislation

3.1 Land and Environment Court Act 1979 No 204
[1] Section 17 Class 1—environmental planning and protection appeals

Insert after section 17(1)—

(m) appeals to the Court under the Plastic Reduction and Circular Economy Act 2021, Part 8.
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[2] Section 20 Class 4—environmental planning and protection, development contract and strata
renewal plan civil enforcement

Insert after section 20(1)(dk)—

(dl) proceedings under the Plastic Reduction and Circular Economy Act 2021, section 34,
[3] Section 20(3)(a)

Insert in alphabetical order—

Plastic Reduction and Circular Economy Act 2021,
[4] Section 21 Class 5—environmental planning and protection summary enforcement

Insert after section 21(hfb)—

(hfc) proceedings for an offence under the Plastic Reduction and Circular Economy Act 2021,

3.2 Protection of the Environment Administration Act 1991 No 60
[1] Section 3 Definitions

Insert in alphabetical order in the definition of environment protection legislation—

Plastic Reduction and Circular Economy Act 2021,
[2] Section 34A Environment Protection Authority Fund

Insert after section 34A(3)(b)(i)—

(ia) the Plastic Reduction and Circular Economy Act 2021,
3.3 Protection of the Environment Operations Act 1997 No 156
[1] Section 186 Extension of Chapter to other environment protection legislation

Insert after section 186(b4)—

(b5) Plastic Reduction and Circular Economy Act 2021 and the regulations under that Act,
[2] Section 213

Omit the section. Insert instead—
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213 Application of Chapter and extension of Chapter to other environment
protection legislation

(1) This Chapter applies to proceedings in connection with this Act.

(2) This Chapter extends to proceedings in connection with the following Acts, including
the regulations made under each Act (the relevant legislation)—

(a) Environmentally Hazardous Chemicals Act 1985,
(b) Ozone Protection Act 1989,

(c) Waste Avoidance and Resource Recovery Act 2001,
(d) Plastic Reduction and Circular Economy Act 2021.

(3) A reference in this Chapter to this Act or the regulations includes a reference to the
relevant legislation.

(4) The following provisions of this Chapter do not extend to proceedings under the
relevant legislation specified—

(a) for the Environmentally Hazardous Chemicals Act 1985—sections 217(2) and 218,

(b) for the Plastic Reduction and Circular Economy Act 202 1—sections 216-218, 256,
259 and 261.

3.4 Protection of the Environment Operations (General) Regulation 2021
Schedule 6 Penalty notice offences

Insert in alphabetical order—

Plastic Reduction and Circular Economy Act 2021

Column 1 Column 2 Column 3 Column 4
Provision of Act Officer Penalty Penalty
Section 9(1) 3 $1,100 $5,500
Section 9(1)—relevant person 3 $2,750 $13,750
Section 37 3 $1,100 $5,500
Sections 37—relevant person 3 $2,750 $13,750
Section 38 3 $550 $2,750
Sections 38—relevant person 3 $1,100 $5,500
Section 40(7) 3 $550 $550
Section 50(1) 3 $1,100 $5,500
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Sections 50(1)—relevant person 3 $2,750 $13,750

Note— Relevant person is defined in the Plastic Reduction and Circular Economy Act 2021, section 47(4).
3.5 Waste Avoidance and Resource Recovery Act 2001 No 58
[1] Section 3 Objects of Act

Omit section 3(b). Insert instead—

(b) to ensure resource management options are considered against a hierarchy in the following
order—

(i) avoidance and reduction of waste,
(i1) re-use of waste,
(iii) recycling, processing or reprocessing waste,
(iv) recovery of energy,
(v) disposal,
[2] Section 12

Omit the section. Insert instead—

12 Waste strategies

(1) The EPA must develop and approve a waste strategy for the State (the State waste
strategy).

(2) The State waste strategy must contain the information prescribed by the regulations.
(3) The EPA must review the State waste strategy at least once every 5 years.
(4) After reviewing the State waste strategy, the EPA must—
(a) approve the continuation of the strategy, with or without variations, or
(b) develop and approve a new strategy in accordance with this section.
(5) The EPA may revoke or vary the State waste strategy at any time.

(6) The NSW Waste and Sustainable Materials Strategy 2041—Stage 1: 2021-2027,
published by the Department of Planning, Industry and Environment in June 2021, is
taken to be the State waste strategy for the purposes of subsection (1).

[3] Section 50

Omit the section. Insert instead—
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50 Fees

(1) The purpose of this section is to enable the EPA to recover the administrative costs of
services provided under this Act or the regulations.

(2) The EPA may charge fees for services provided under this Act or the regulations.
(3) The fee charged must be—

(a) prescribed by the regulations, or

(b) if the fee is not prescribed—a reasonable fee determined by the EPA.

(4) A fee or other charge payable to the EPA under this Act or the regulations may be
recovered by the EPA as a debt due to the Crown in a court of competent jurisdiction.

(5) The EPA may—

(a) extend the time for payment of a fee or other charge payable to the EPA under this
Act or the regulations, or

(b) refund or waive the whole or a part of a fee or other charge payable to the EPA
under this Act or the regulations.

(6) In this section—
fee for service includes—
(a) the administrative costs of providing a service under this Act or the regulations, and

(b) the costs associated with the functions of the EPA under this Act or the regulations.

Schedule 4 Dictionary
approved action plan—see section 20(1).

authorised officer means a person appointed as an authorised officer by the EPA under the Protection of the
Environment Operations Act 1997, Part 7.2 for the purposes of this Act.

brand owner—see section 11.

carrying on a business includes the following, but excludes an activity prescribed by the regulations—

(a) carrying on an activity for commercial, charitable, sporting, educational or community purposes, and
(b) carrying on a not-for-profit business, a partnership or a sole trader.

commencement date, for Schedule 2, Part 2—see Schedule 2, section 2.

compliance cost notice, for Part 5—see section 35.

compliance notice means a notice given by the regulator under section 36, including a stop notice and a notice that
varies a compliance notice.
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Court means the Land and Environment Court.
enforcement officer has the same meaning as in the Protection of the Environment Operations Act 1997.

environment means components of the earth, including human-made or modified structures and areas, the
following components and interacting natural ecosystems that include the following components—

(a) land, air and water,
(b) alayer of the atmosphere,
(c) organic or inorganic matter and living organisms.

EPA means the Environment Protection Authority constituted by the Protection of the Environment Administration
Act 1991.

exercise a function includes perform a duty.
financial year, for Part 3—see section 10.
Jfunction includes a power, authority or duty.

item includes—

(a) apart of an item, and
(b) a product, material or substance.
notice, for Part 5—see section 35.

packaging material means material used for containing, protecting, marketing, selling or handling a product,
including—

(a) transit packaging, for example, packaging material used to transport the product, and

(b) packaging provided by a retailer to a consumer for transporting the product from the retailer, and
(c) labelling.

Pplastic means the following, but does not include material excluded by the regulations—

(a) material made from or comprising organic polymers from plant extracts or fossil fuels, whether the material is
processed, reprocessed, re-used, recycled or recovered,

(b) material prescribed by the regulations.

Plastic item means the following, but does not include an item excluded by the regulations—
(a) an item, including packaging material, comprised, in whole or in part, of plastic,

(b) an item prescribed by the regulations.

precautionary principle—see section 5.

product includes the following—

(a) a substance,

(b) packaging material,
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(c) ascheme or service.
product stewardship requirement—see section 13(1).
product stewardship target, for Part 3—see section 10.
prohibited item means—
(a) aprohibited plastic item, or
(b) an item that does not comply with a design standard—
(1) specified for the item in Schedule 1, Part 2, or
(il) prescribed by the regulations in relation to the item.
prohibited plastic item—see section 7.
regulated item means an item the regulator reasonably suspects is—
(a) a prohibited plastic item, or
(b) an item for which a design standard is—
(i) specified in Schedule 1, Part 2, or
(i) prescribed by the regulations, or
(c) aregulated product.
regulated product means a product, or part of a product, prescribed by the regulations for the purposes of Part 3.
regulator means the EPA.

single-use, in relation to an item—

(a) means an item designed or intended to be, or ordinarily, used only once for a particular purpose, whether or not
the item is or can be—

(i) re-used for the same or another purpose, or
(i1) used for more than 1 purpose, or
(iii) recycled, and
(b) includes an item prescribed by the regulations, but does not include an item excluded by the regulations.
stop notice, for Part 5—see section 35.
supply an item—
(a) includes the following, but does not include the circumstances excluded by the regulations—

(1) sell, supply, re-supply or distribute the item,
(ii) receive or possess the item for the purpose of supplying it to another person,

(iii) an offer to supply the item, including advertising the item or making other representations with the
intention of supplying the item,
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(iv) display the item with the intention of supplying the item,
(v) make the item available or provide the item to a person,
(vi) other circumstances prescribed by the regulations, and
(b) see section 4(2), and
(c) for section 6 and Part 3—see section 12.

supplier means a person who supplies an item.
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Historical notes

The following abbreviations are used in the Historical notes:

Am amended Lw legislation website Sch Schedule

Cl clause No number Schs Schedules
Cll clauses p page Sec section

Div Division pp pages Secs sections
Divs Divisions Reg Regulation Subdiv Subdivision
GG Government Gazette Regs Regulations Subdivs Subdivisions
Ins inserted Rep repealed Subst substituted

Table of amending instruments

Plastic Reduction and Circular Economy Act 2021 No 31. Assented to 29.11.2021. Date of commencement, Sch 1, secs 2—5
excepted, assent, sec 2(1); date of commencement of Sch 1, sec 2, 1.6.2022, sec 2(2); date of commencement of Sch 1, secs 3-5,
1.11.2022, sec 2(3).
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